1
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February 2018
I am opposed to Clause 4 of the End of Life Choice Bill.
Clause 4(c)i
Clause 4(c)i requires that in order to be eligible a person needs to suffer from "a terminal illness
that is likely to end his of her life within 6 months”. This clause is similar to the criteria required
by the Oregon Death With Dignity Act: a patient must be “diagnosed with a terminal illness that
will lead to death within six months”.1

The Oregon model enables suicidal persons with diseases that could be cured or with
chronic diseases (for instance diabetes) to end their life with the help of doctors.

On 4 December 2017 I sent an email to the Oregon Health Authority
(dwda.info@dhsoha.state.or.us) asking, 2

In the law, "terminal disease" is defined as an incurable and irreversible disease that
has been medically confirmed and will, within reasonable medical judgment (in the
opinion of the patient's attending physician and consulting physician), produce death
within six months.
Is this rule interpreted as ‘without administration of life-sustaining treatment’?

Craig New, Research Analyst, Oregon Health Authority, Center for Public Health Practice,
Public Health Division, answered my question on 4 December, 2017:3
…your interpretation is correct. The question is: should the disease be allowed to take
its course, absent further treatment, is the patient likely to die within six months?
(emphasis added)
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So under Oregon's assisted death law, one can achieve the status of being "incurably" sick even if
the disease can be treated! Thus, all diseases which, without treatment, are expected to lead to
death within six months are considered to be incurable and therefore qualify for assisted death.
This is in fact an alteration of the traditional meaning of the concept of "incurable," which usually
denotes an untreatable condition. Consequently, a far larger group of patients qualifies for
medically assisted death than just the extreme cases for which the law was originally said to
apply.

A patient with a curable or chronic disease can make him/herself eligible for assisted death.
This interpretation of "incurable" has profound consequences. In New Zealand, as in most
societies, it is indeed an accepted right for patients to refrain from medical treatment. Since
assisted death laws claim to have the purpose of expanding, not limiting, the autonomy and selfdetermination of the patient, I sent the following questions to the Oregon Health Authority on 5
December 2017:4

-

If the doctor suggests, to an eligible patient, a treatment that possibly could a) prolong
life, or b) transform a terminal illness to a chronic illness, or c) even cure the disease —
and if the patient doesn't give his/her consent to the proposed treatment is he/she still
eligible to take use of the Act?

-

If a patient with a chronic disease (for instance, diabetes) by some reason decides to opt
out from the life-sustaining medication/treatment and by doing so is likely to die within 6
months, thereby transforming the chronic disease to a terminal disease — does he/she
then become eligible to take use of the Act?

On 6 December 2017, Craig New gave the following answers to these questions:5

Interesting questions. While this is not addressed specifically in the law, the answer in
both cases is yes—those patients would qualify.
The law is best seen as a permissive law, and states only that patients must have a
terminal illness with six months or less to live. It does not compel patients to have
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exhausted all treatment options first, or to continue current treatment. It is up to the
patient and doctor to discuss disease and treatment options. But if the patient decides
they don’t want treatment, that is their choice. (emphasis added)
This officially sanctioned interpretation of "terminal" ill is an inevitable result – although not
announced - of the patient’s right to refrain from treatment and would likely apply to the End of
Life Choice Bill. The consequences are devastating: a patient who has good or very good
prospects of living for an additional number of years can qualify for death assistance simply by
refraining from curative treatment. In fact, it allows a sanctioned path to suicide, assisted by a
physician, for anyone with a chronic illness who is likely to die within six months if they chose
to stop treatment. This means that such a patient’s decision to stop treatment will make them
eligible for a lethal prescription or administration from a physician.
As an example The Bulletin6 reported about a case in Oregon of a young patient who had very
good prospects of living but decided to refuse treatment. Dr. Charles Blanke, an oncologist with
Oregon Health & Science University, told The Bulletin about his experience.
Even doctors like Blanke, who believe wholeheartedly in Death with Dignity, face
ethical dilemmas.
What about patients with curable illnesses who still choose Death with Dignity? The law
says a person is eligible if their illness will kill them within six months, but doesn’t
specify whether they would survive with treatment.
Blanke’s toughest case yet was a young patient with Hodgkin lymphoma and a more
than 90 percent chance of survival with treatment. She did not believe in chemotherapy
and feared its toxicity, despite Blanke’s efforts to convince her otherwise.
Blanke referred the patient to a psychiatrist for an evaluation. Once she was cleared, he
approved her for Death with Dignity, holding firm to his belief that doctors should not
force patients to receive treatment.
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He declined to say whether the patient used the medication.
“That was a very, very challenging situation,” he said. “You have to ask yourself, ‘Why
doesn’t that patient want to take relatively non-toxic treatment and live for another
seven decades?’”

Clause 4 (c)ii “a grievous and irremediable medical condition”
Clause 4 (d) “is in an advanced state of irreversible decline in capability”
Similarly, a person’s condition can be considered “irremediable” and the state of decline a person
is experiencing can be considered “irreversible” if the person is unwilling to receive or continue
treatment that may reverse or cure their condition.
Clause 4 (e) “experiences unbearable suffering that cannot be relieved in a manner that he
or she considers tolerable”
A person could stop or refuse treatment because they want to die and don’t regard the idea of
having treatment, or indeed of staying alive, tolerable.

The Bill effectively allows a patient with a curable or chronic disease to get assisted death
for ANY reason.

A patient's motivation to stop or refuse treatment could be anything. A person could fear the
possibility of side effects or future disabilities. It could be a parallel life crisis that is indirectly
linked to the disease or not at all. For example, a cancer patient who, due to her lost vitality, may
be abandoned by her partner and in her grief over this loss would rather die than fight the disease.
A young diabetic, in the despair of a broken relationship, wants to die and stops insulin in order
to be able to obtain legal suicide assistance.

In such situations, an assisted death, advertised as a "comfortable falling asleep" may be a very
attractive resort and become socially accepted if legalised. However, if assisted death is not
available, it is more likely that patients will choose to undergo treatment — with the possible
result that they experience an additional number of good years, in some cases after adaptation to
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new conditions. For a dead patient, that possibility ceases to exist.

Summary
The Bill’s explanatory note states the intention to “provide the option of relief for a small but
significant number of people who suffer unendurably during the terminal days or weeks of a
difficult illness.”
However, due to the recently declared and logically inevitable interpretation of “terminal illness”,
a far larger group of patients would qualify for medically assisted death than just the extreme
cases for which the Bill seems to be intended.
The proposed Bill’s eligibility clause regarding “terminal illness” is based on the Oregon model’s
eligibility criteria.
The Oregon Health Authority has recently confirmed that “terminal illness” is interpreted as
"without administration of life-sustaining treatment".
Thus, all diseases which, without treatment, are expected to lead to death within six months are
considered terminal and therefore qualify for assisted death.
Patients have a well-established right to stop or refuse medical treatment. The consequence is that
patients who have a curable or chronic disease can - for ANY reason – refrain from treatment. By
doing so they can make themselves eligible for assisted death. In fact, the Bill will enable suicidal
persons with diseases that could be cured or with chronic diseases (for instance diabetes) to end
their life with the help of doctors.
Surely vulnerable people in New Zealand deserve better than laws with such inherent dangers
hiding beneath the surface.
Recommendation
I urge you to reject the Bill.

Fabian Stahle MSc
Fellow, The Clapham Institute, a Swedish Think Tank (http://www.claphaminstitute.org/about/)
Sweden
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